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::  IN  THE  COURT  OF  THE  SESSIONS  JUDGE  ::::: NALBARI  :: 

                              Present  :    Mrs. S. Begum. 
                                                 Sessions Judge, 
                                                 Nalbari. 
    

Sessions Case No : 41/2014 
                                      u/s- 304-B/34 IPC. 
                               

                             State of Assam …………………....Complainant 

                                    -Vs- 

1. Sri Brahma Das. 

2. Sri Arun Das.........................Accused persons. 

Appearance :- 

 For the prosecution        :  Mr. D. Barman, Public Prosecutor 
          For the  defence             :  Mr.  T. Ahmed, Advocate. 
                                 Mr. A. Mazid, Advocate. 
          Date of argument           :  16/03/2018 & 23/03/2018. 
          Date of Judgment           :   27/04/2018. 
      

J   U   D   G   M   E   N   T 

 The prosecution case which is reflected in the ejahar lodged by one Sri 

Nabin Das is that, on 3/8/2010 at about 7 pm while he arrived at his house his 

son Bihu Das @ Bijoy Das went out from the house towards 'Tiniali' Chowk. It is 

contended that about half an hour later Hitesh Das who is his neighbour 

informed him that his son, Bihu was found in a pool  of blood at the bank of the 

nearby pond. Immediately he and other family members of his house went to the 

bank of the pond and noticed his son in dead condition. He suspected that Hitesh 

Das, Bhula  Das, Bijoy Das and Basistha Das committed murder of his son. On 

the strength of the ejahar Belsor PS Case No.162/10 u/s-302/34 IPC was 

registered.    

 

2. The police force set into motion on receipt of the ejahar and Police after 

completion of the investigation submitted charge-sheet  against the accused 

Brahma Das and Arun Das u/s-302/34 IPC. 

 

3. While the accused persons entered into their appearance in the court of 

learned Chief Judicial Magistrate, Nalbari in connection with GR Case 

No.727/10(Belsor PS Case No.162/10), the learned Chief Judicial Magistrate, 
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Nalbari committed the case to the court of sessions as the case is exclusively 

triable by the court of sessions. 

 

4. While the accused entered into their appearance before the sessions 

court, my learned predecessor getting prima facie material to charge the accused 

u/s-302/34 IPC framed charge accordingly under the said section. The charge 

was read over to the accused persons to which they pleaded not guilty and 

claimed to be tried. 

 

5. The prosecution to bring home the charge against the accused examined 

as many as 12 witnesses including the I/O. The defence case is of denial. 

However, the defence did not adduce any evidence in support of their plea of 

denial. 

 

6.                           POINT  FOR  DETERMINATION. 

(i) Whether the accused persons on 3/8/10 at village Niz Tapa (Sonapur 

Reserve) in furtherance of their common intention committed murder by 

intentionally causing death of Bihu Das @ Bijoy Das and thereby committed an 

offence punishable u/s-302/34 IPC ? 

                                 DECISION AND REASONS THEREOF 

 

7. I have carefully scrutinized the evidence on record. Now to arrive at a 

judicious decision let me discuss and appreciate the testimony of the witnesses. 

First of all let me discuss the evidence of the informant PW-1 Nabin Das who is 

the informant cum father of the deceased, Bihu Das. He during his evidence 

revealed that about 5 years ago at about 5 pm he returned back to the home. At 

about 6-45 pm while his children were studying at the courtyard in the light of 

hurricane lamp at that time, the accused Brahma came to their house and called 

deceased, Bihu to the road. It is revealed that he was present while accused 

Brahma called his son, Bihu. Five minutes later he came out with the hurricane 

lamp in search of his son. After proceeding to a certain distance he saw accused 

Brahma inflicting dagger blow upon the neck of his son, Bihu. It is disclosed that 

the incident happened nearby the side of a pond beside the road. It is revealed 

that thereafter accused Brahma pushed Bihu into the pond and put hyacinth 

leaves over the dead body of Bihu. Seeing the incident he lost his sense and fell 
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down on the ground. Two days subsequent to the incident he regained his 

senses and could know that the villagers and his wife immediately came to the 

place of occurrence and recovered the dead body of his son from the place of 

occurrence and on the next day post-mortem on the dead body was done. He 

disclosed that he lodged the ejahar at Solmara O.P narrating the incident. He was 

cross-examined at length. He denied the suggestion put to him that he did not 

state before the police that accused Brahma came to their house and called Bihu 

to the road and that five minutes later he came out from the house with a 

burning hurricane lamp in search of his son Bihu. It is also denied by him that he 

did not state before police that accused Brahma dealt dagger blow upon the neck 

of Bihu and thereafter pushed Bihu to the pond and put hyacinth leaves over the 

dead body of Bihu. 

 

8. PW-2, Dr. Arun Ch. Barman is the Senior Medical & Health Officer at SMK 

Civil Hospital, Nalbari. He disclosed that on 3/8/10 at late night the dead body of 

Bihu Das @ Bijoy Das, male about 17 years of village-Niztapa, Sonapur Reserve, 

PS- Belsor, Dist- Nalbari who was escorted by constable No.27-Sirajuddin Ahmed 

and one Parameswar Das relatives of the deceased was brought in connection 

with Solmara O.P, GDE No.37 dated 3/8/10. The post-mortem was done on 

4/8/10 and found as follows:- 

 “ A healthy male, short hair dead body, rigor mortis absent, eyes and 

mouth closed. A wound over neck at anteriorly at middles just below the choroid 

cartilage, trachea, esophagus surrounding vessels injuries, size about 4 4 cm x 2 

cm with everted edge, bleeding present, can not wash with water. A penetrating 

wound over right arm at interior margin of axilla, 2 cm deep 2 cm size with 

bleeding with rupture of vessels and muscles. Bleeding can not wash with water. 

A linear cut wound over anterior side of neck with rupture and disfiguration of 

trachea, esophagus, vessles and muscles with bleeding, can not wash with water. 

Liver, spleen, kidney bladder and generation organs are healthy. Other parts are 

healthy. 

 Doctor opined that death is due to shock and haemorrhage of neck injury 

caused by sharp object. Injuries are ante-mortem in nature. He exhibited Ext-1 

as the post-mortem report and Ext-1(1) as his signature. 
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9. PW-3, Parameswar Das is a witness to the inquest. He disclosed that Bihu 

Das died seven years ago and that he was present while inquest was done on 

the dead body of Bihu by Executive Magistrate. He exhibited Ext-2 as the inquest 

report and Ext-2(1) as his signature.   

 

10. PW-4, Haricharan Das revealed during his evidence that about 5/6 years 

ago one day at night at about 8-30 pm hearing noise from the Reserve Chowk of 

Niz Tapa village he and villagers rushed to the place of occurrence and noticed 

the dead body of Bihu Das lying in the pond near the road.   

 

11. PW-5, Lohit Das testified that on the day of occurrence at about 8 pm 

while he was at the market he hearing about the incident came to the place of 

occurrence which is the Reserve Chowk of Niz Tapa village and noticed the dead 

body of Bihu. Police came and seized a one feet five inch long dagger with 

wooden handle, one pair of old Hawaii chappal, one plastic chappal of left leg 

vide Ext-3. Inquest on the dead body was performed by ADC. He exhibited Ext-

3(1) & 2(2) as his signature in the seizure list and inquest report.   

 

12. PW-6, Parameswar Das narrated during his evidence that on the date of 

occurrence he went to the house of one Tilak Das at about 7 pm and stayed 

there for almost one hour. It is disclosed that while he was at the house of Tiken 

Das hearing hue and cry from the place of occurrence he rushed to the Sonapur 

Reserve of Niz Tapa village and noticed the dead body of Bihu Das near the road. 

It is disclosed that while police came, police seized one dagger, one pair of hawaii 

chappal, one plastic chappal from the place of occurrence vide Ext-3. He also 

disclosed that in the next morning of the occurrence the inquest on the dead 

body was done by ADC. He exhibited Ext-2(1) as his signature in the inquest 

report. 

 

13. PW-7, Majani @ Manika Das revealed that about 4/5 years ago one day at 

8 pm hearing noise she came out from the house and noticed dead body of Bihu 

Das lying by the side of the road at a certain distance from their house. She 

disclosed that her statement was recorded by Magistrate and in the said 

statement she disclosed that Brahma Das inflicted a blow by a 21/2 feet long 

dagger upon Bihu Das and that she herself witnessed the occurrence. During 
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cross-examination she revealed that her husband was caught by the Solmara O.P 

and while she visited the police station for release of her husband then police 

told her that if her husband is to be released then she would have to reveal 

before Magistrate that Brahma Das committed murder of Bihu. She revealed that 

her husband was kept confined at Solmara O.P for the said night and she 

disclosed before Magistrate  as tutored by police so that her husband is released 

by police. It is disclosed by her during cross-examination that she never 

witnessed Brahma Das inflicting dao blow upon Bihu.     

 

14. PW-8, Dhan Das testified that on the day of occurrence at about 8 pm 

hearing the noise that Bihu Das was murdered by some body at Sonapur Reserve 

area he went to the place of occurrence and noticed the dead body of Bihu Das 

near the road side of the Sonapur Reserve area. It is revealed that the dead body 

was lying at a distance of 1 km from the house of the deceased and that 7 days 

later  he could know that accused Brahma and Arun committed murder of Bihu. 

 

15. PW-9, Arup Mandal is the scientific officer of the FSL Kahilipara. He 

disclosed that on receipt of a sealed covered  wooden box which was forwarded 

by Addl. SP, Nalbari in connection with Belsor PS Case No.162/10 u/s-302/34 IPC 

the Director FSL entrusted him to examine the exhibits which were sent in the 

box. He disclosed that he found two exhibits i.e one wooden handled dao with 

stain of suspected blood which is marked as Ext-1 and which is marked by him as 

( Sero No.2716/A) and one air tight vial containing blood of the deceased which 

is marked as Ext-2 and which is marked by him as (Sero No.2716/B). He 

disclosed that on examination he found that Sero No.2716/A, Ext-1 gave negative 

test for blood and Ext-2, Sero No.2716/B gave positive test for human blood. He 

exhibited Ext-4 as his report. 

 

15. PW-10, Basistha Das is a reported witness. On the date of occurrence at 

night he heard that Bihu Das was murdered. He on the next day went to the 

place of occurrence where dead body of Bihu Das was lying and noticed the dead 

body of Bihu at the road near the culvert  in front of the house of Parameswar 

Das. 
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17. PW-11, I/O, Tiken Kalita he only collected the FSL report and submitted 

the charge-sheet Ext-6. 

 

18. PW-12, S/I, Nirmal Kalita testified that while on 4/8/10 he was working as 

I/C Solmara O.P on that day on receipt of the ejahar lodged by Nabin Das he 

entered the content of the ejahar at Solmara Out Post GD Entry No.51 dated 

4/8/2010 and forwarded the same to the O/C Belsor PS. The O/C registered 

Belsor PS Case No.162/10 u/s-302/34 IPC and entrusted him with the charge of 

investigation. He exhibited Ext-7 as the FIR. He revealed that he on 4/8/10 after 

receiving the information rushed to the place of occurrence, Sonapur Reserve of 

Niz Tapa village and noticed the dead body of Bihu Das. He prepared the sketch 

map of the place of occurrence which he exhibited as Ext-8. He recorded the 

statement of the witnesses. He disclosed that inquest on the dead body was 

performed by Circle Officer Belsor and he exhibited Ext-2 as inquest report and 

Ext-2(4) as the signature of Circle Officer, Moon Gogoi. The dead body was sent 

to SMK Civil Hospital for post-mortem by him. He revealed that statement of 

witness Dhala Das and Majani Das were got recorded by Magistrate u/s-164 

CrPC. He disclosed that he seized one pair of Hawaii Chappal, one single plastic 

chappal and one dagger measuring about 1 feet  5 “ with a bamboo handle from 

the place of occurrence vide Ext-3. He sent the dagger for forensic examination 

to FSL Kahilipara. He exhibited material Ext-1 as the dagger. The witness was 

thoroughly  cross-examined. During cross-examination he revealed that witness 

Nabin Das during his statement u/s-161 CrPC did not disclose that accused 

Brahma came to their house and called Bihu to the road and that accused 

Brahma dealt a dagger blow upon the neck of Bihu. He disclosed that witness 

Nabin did not disclose before him that accused Brahma pushed Bihu to the pond 

and put hyacinth plant over him.   

 

19. The learned defence counsel argued on several count to establish that the 

accused is innocent and that conviction should not be recorded against the 

accused. The learned counsel for the accused strenuously argued that in the 

instant case evidence is lacking regarding the complicity of the crime by the 

accused. 
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20. It is argued that except the informant who is the father of the deceased 

no other eye witnesses could be examined by the prosecution. It is further 

submitted that the evidence of the informant relating to visit of the accused 

Brahma to their house on the evening of the occurrence and calling his son Bihu 

to the road and witnessing the incident of inflicting dagger blow by accused 

Brahma on the neck of Bihu and thereafter Brahma pushing the dead body in the 

pond is not at all reliable as this witness who is the informant in the ejahar  and 

his earlier statement before the I/O nowhere stated about the appearance of the 

accused Brahma at the house of the informant in the evening of the day of 

incident and calling Bihu to the road and  also about witnessing inflicting dao 

blow caused by accused Brahma at the neck of Bihu and pushing dead body at 

the pond by accused Brahma. 

 

21. The learned counsel also pointing out to the contracition between the 

testimony of the informant with the earlier statement before the I/O strenuously 

argued that in view of the contradiction on major point the evidence of the 

informant should not be relied upon. As per the submission of the learned 

defence counsel these contradictions on vital point go  to the root of the 

prosecution case and conviction of the accused  should not be recorded on the 

testimony of the sole eye witness whose evidence is very much doubtful. 

According to the strenuous argument of the defence cousel the evidence of the 

lone eye witness being shaky and doubtful and there being no circumstantial 

evidence against the accused person to rope them with the commission of the 

crime, the accused deserves to be acquittal. 

 

22. The  learned Public Prosecutor on the other hand contended that 

prosecution has able to bring home the charge against the accused by 

overwhelming evidence. 

 

23. On the backdrop of the foregoing argument and evidence on record now 

let me consider whether prosecution has been able to establish complicity of 

crime by the accused person. 

 

24. In the instant case post-mortem report shows that there is a linear cut 

wound over anterior  side of the neck with rupture and disfiguration of trachea, 
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esophagus, vessels and muscles with bleeding is found by the doctor. The post-

mortem report and Doctor's evidence makes it clear that death was a homicidal 

one. Now the question is who is the perpetrator of the crime. 

 

25. In the instant case out of the eight non-official witnesses examined by the 

prosecution PW-1, Nabin Das who is the informant is the sole eye witness. PW-7 

Majani Das @ Makon Das though in her statement before Magistrate depicted 

herself as eye witness but during her evidence before this count she totally 

denied the fact about witnessing the occurrence. 

 

26. It is apparent from the evidence on record that PW-1 Nabin Das who 

claimed himself as the eye witness is the father of the deceased. 

 

 27. By a catena of decision the Hon'ble Apex Court and the Hon'ble High 

Courts have held that conviction can be sustained on the basis of testimonies of 

related witnesses but court should be careful while accepting the evidence of 

related witnesses. The Apex court has held that if the testimony of the related 

witnesses are cogent and reliable then there is no bar in convicting the accused 

on the basis of such evidence. 

 

28. In the case of Sansab Ali Mondal & another –Vs--   State of Assam, 

reported in 2009 (3) GLJ 624, the Hon'ble Gauhati High Court has held in 

para No.16 as follows: 

 “It is a settled position of law that the evidence of a witness cannot 

be discarded merely on the ground that he is a related witness, if 

otherwise his testimony is found to be credible. As because the witness is  

related witness, it does not mean that his testimony is to be rejected in 

totality. The Court, however, is to be more careful in the mater of scrutiny 

of the evidence of the related and interested witness and if on scrutiny, 

such witness is found to be trustworthy, the same cannot be discarded 

merely on the ground that the witness is a related or interested witness.” 

 

29. A witness does not become infirm merely for being related to the victim or 

prosecution party, but the rule of prudence demands as observed by the Apex 

Court in Raju @ Balachandran & Ors. -Vs.- State of Tamilnadu reported in (2012) 
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12 SCC 701 that when the witnesses are related or interested and there is also 

enmity, testimony of such witness is required to be scrutinized with care. 

 

30. Keeping in mind the above principle of law now let me scrutinize how far 

the evidence of the lone eye witness PW-1 is reliable. It appears that the 

informant in his evidence revealed about accused Brahma visiting his house on 

the evening of the occurrence and calling the deceased Bihu to the road. He also 

disclosed that five minutes later while he came out from his house in search of 

his son Bihu and  proceeded to a certain distance he noticed accused Brahma 

assaulting Bihu with a dagger at his neck and then pushing Bihu in a pond, 

covered his body by hyacinth plant. 

 

31. However the ejahar is silent regarding the above facts which was 

disclosed by the informant during his evidence. It is nowhere mentioned in the 

ejahar that accused Brahma Das came to their house and called Bihu to the road 

and that the informant witnessed Brahma inflicting dagger blow on the neck of 

Bihu and then pushing Bihu in a pond covered his body by hyacinth plants. In the 

ejahar it is only contended that while the informant at 7 pm arrived at the house 

his son Bihu went out to the 'Tiniali'  and ½ an hour later he got the news  that 

Bihu was lying at the side of a nearby pond in a pool of blood and thereafter 

noticed Bihu in dead condition. If the informant would have knowledge about 

involvement of the accused Brahma in commission of murder of Bihu and if he 

would have witnessed the occurrence himself then what prevented him not to 

narrate those things in the ejahar. Though ejahar is not the encyclopedia of 

everything yet non mentioning the important facts in the ejahar and contradiction 

on vital points makes the evidence of the informant doubtful. 

 

32. It was brought on record during cross-examination that the informant in 

his previous statement before the I/O u/s-161 CrPC did not state the fact that 

accused Brahma came to his residence on the evening of the day of incident and 

called Bihu to the road. I/O proved the said contradiction. It is proved by the I/O 

that the informant also did not disclose before him  that he after five minutes 

coming out from the house with a hurricane lamp witnessed accused Brahma 

inflicting a dagger blow on the neck of Bihu and then accused Brahma pushing 

Bihu in the pond put hyacinth over the dead body of Bihu. 
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33. So it transpires from the testimony of the informant (PW-1) that he for 

the first time implicated the accused Brahma Das during his evidence before the 

court by saying that Brahma called his son to the road and then caused his death 

by inflicting dagger blow at neck and pushed the dead body in a pond and 

covered the body with hyacinth plant. 

 

34. The above mentioned contradiction between the statement of the 

informant before the police and his evidence before the court clearly 

demonstrated that he is not telling the truth and rendered his evidence totally 

unreliable and unworthy of placing reliance. 

 

35. The informant (PW-1) is the close relative of deceased and his evidence is 

totally unbelievable as discussed above. Hence possibility of falsely implicating 

the accused by the informant cannot be ruled out. 

 

36. In the instant case the witness PW-3, Parameswar, PW-4 Haricharan Das, 

PW-5, Lohit  Das, PW-6, Parameswar Das, PW-8 Dhan Das, PW-10 Basistha Das 

are reported witnesses. They have no personal knowledge about the occurrence. 

They only visited the place of occurrence after the occurrence and noticed  the 

dead body of Bihu at the side of the pond. 

  

37. The PW-3 Majani @ Manika Das is the witness who testified about 

witnessing the dead body of Bihu Das at the road at a certain distance from her 

house. However, this witness during her evidence revealed that her statement 

was recorded by Magistrate and that during her statement before Magistrate  she 

revealed that accused Brahma Das by means of a 2½ feet long dagger gave a 

blow on Bihu Das and that she herself witnessed the occurrence. However, this 

witness during cross-examination by defence revealed that as tutored by police 

she forwarded the said statement before the Magistrate. It transpires from her 

cross-examination that Solmara police brought her husband to the police station 

and while she visited the police station for releasing her husband then police 

pressurized her to give statement against Brahma by saying that if her husband 

is to be released then she would have to give statement that accused Brahma 

Das committed murder of Bihu. It is revealed further by her that she did not 
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witness accused Brahma inflicting dao blow upon Bihu. It is also revealed by her 

that as her husband was brought to police station and police pressurized her to 

implicate accused Brahma so she was compelled to forward such testimony so 

that her husband is released by police. So though this witness in her statement 

u/s-164 CrPC implicated the accused but in her cross-examination complained 

that her statement was forwarded under pressure. The statement u/s-164 CrPC 

is not a substantive evidence and it can only be used for contradiction or 

corroboration of the maker. A person cannot be convicted only on the basis of 

the statement u/s-164 CrPC as the same is not a substantive piece of evidence.   

 

38. The evidence of Forensic expert and the  Forensic report Ext-4 shows that 

the dao which was seized by police was sent for Forensic examination gave 

negative test for human blood. So the seized  dao cannot be linked with the dao 

which was used for committing the offence. 

 

39. Though the dao and chappal was seized from the place of occurrence but 

for such seizure accused cannot be hold as the perpetrator of the crime as 

evidence is lacking that the dao and chappal recovered from the place of 

occurrence belonged to the accused. 

 

40. Finger print of the accused was not sent to FSL to compare the finger 

print of the dao with the finger print of the accused. 

 

41. Marshalling the evidence on record, it appears that prosecution evidence 

is grossly inadequate and insufficient to prove the guilt of the accused persons. 

 

42. After considering the evidence on record, it appears that the prosecution 

has miserably failed to prove the case u/s-302 IPC against the accused beyond 

all reasonable doubt. Accordingly, the accused, Brahma Das and Arun Das are 

acquitted and set at liberty forthwith subject to the condition of bail bond 

submitted in terms of u/s-437-A CrPC. 

 

43. The accused persons will go on a fresh bail of Rs.10,000/- each with a 

surety of like amount u/s-437-A CrPC assuring that they will appear before the 
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higher court as and when such court issues notice in respect of any appeal or 

petition filed against the judgment and order of this court. 

 

44. Seized article be destroyed in due course of time. 

 

45. Judgment is pronounced at the open court in presence of the accused. 

 

46. Judgment written in separated sheet be kept with record. 

 

Given under my hand and the seal of this court on this the 27th   day of  

April/2018. 

  

Send a copy of judgment to District Magistrate, Nalbari. 

 

Dictated and corrected by me                                         Session Judge, 
                                                                                              Nalbari. 
 
 
          Sessions Judge, 
                Nalbari. 
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Contd. 

 

A P P E N D I X 

A. Prosecution witness. 

   PW-1 Sri Nabin Das. 

  PW-2 Sri Arun Barman (M/O). 

 PW-3 Sri Parameswar Das. 

         PW-4 Sri Haricharan Das. 

 PW-5 Sri Lohit Das.` 

 PW-6 Sri Parameswar Das. 

 PW-7 Smt. Majani Das @ Manika Das. 

 PW-8 Sri Dhan DaS. 

 pw-9 Sri Arup Mandal. 

 PW-10 Sri Basistha Das. 

 PW-11 Sri Tiken Kalita. 

 PW-12 Sri Nirmal Kalita (I/O).         

B. Defence witness. 

  Nil. 

C. Prosecution Exhibit. 

 Ext-1 Post-mortem report. 

 Ext-2 Inquest report. 

 Ext-3         Seized articles. 

 Ext-4 FSL report. 

 Ext-5 Forwarding FSL.  

 Ext-6 Charge-sheet. 

 Ext-7 FIR. 



 14 

 Ext-8 Sketch map. 

D. Defence  Exhibit. 

 Nil. 

                                                                 

                                                                   Sessions Judge, 
                                                                    Nalbari. 

 


